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agreement is the final and binding res-
olution of the appeal, and the judge 
will dismiss the appeal with prejudice. 

(i) If the parties offer the agreement 
for inclusion in the record, and if the 
judge approves the agreement, it will 
be made a part of the record, and the 
Board will retain jurisdiction to ensure 
compliance with the agreement. 

(ii) If the agreement is not entered 
into the record, the Board will not re-
tain jurisdiction to ensure compliance. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 62689, Nov. 25, 1997; 63 FR 35500, June 30, 
1998; 77 FR 62366, Oct. 12, 2012] 

§ 1201.42 Disqualifying a judge. 

(a) If a judge considers himself or 
herself disqualified, he or she will with-
draw from the case, state on the record 
the reasons for doing so, and another 
judge will be promptly assigned. 

(b) A party may file a motion asking 
the judge to withdraw on the basis of 
personal bias or other disqualification. 
This motion must be filed as soon as 
the party has reason to believe there is 
a basis for disqualification. The rea-
sons for the request must be set out in 
an affidavit or sworn statement under 
28 U.S.C. 1746. (See appendix IV.) 

(c) If the judge denies the motion, the 
party requesting withdrawal may re-
quest certification of the issue to the 
Board as an interlocutory appeal under 
§ 1201.91 of this part. Failure to request 
certification is considered a waiver of 
the request for withdrawal. 

[54 FR 53504, Dec. 29, 1989, as amended at 77 
FR 62366, Oct. 12, 2012] 

§ 1201.43 Sanctions. 

The judge may impose sanctions 
upon the parties as necessary to serve 
the ends of justice. This authority cov-
ers, but is not limited to, the cir-
cumstances set forth in paragraphs (a), 
(b), (c), (d), and (e) of this section. Be-
fore imposing a sanction, the judge 
shall provide appropriate prior warn-
ing, allow a response to the actual or 
proposed sanction when feasible, and 
document the reasons for any resulting 
sanction in the record. 

(a) Failure to comply with an order. 
When a party fails to comply with an 
order, the judge may: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) Prohibit the party failing to com-
ply with the order from introducing 
evidence concerning the information 
sought, or from otherwise relying upon 
testimony related to that information; 

(3) Permit the requesting party to in-
troduce secondary evidence concerning 
the information sought; and 

(4) Eliminate from consideration any 
appropriate part of the pleadings or 
other submissions of the party that 
fails to comply with the order. 

(b) Failure to prosecute or defend ap-
peal. If a party fails to prosecute or de-
fend an appeal, the judge may dismiss 
the appeal with prejudice or rule in 
favor of the appellant. 

(c) Failure to make timely filing. The 
judge may refuse to consider any mo-
tion or other pleading that is not filed 
in a timely fashion in compliance with 
this subpart. 

(d) Exclusion of a representative or 
other person. A judge may exclude or 
limit the participation of a representa-
tive or other person in the case for con-
tumacious conduct or conduct preju-
dicial to the administration of justice. 
When the judge excludes a party’s rep-
resentative, the judge will afford the 
party a reasonable time to obtain an-
other representative before proceeding 
with the case. 

(e) Cancellation, suspension, or termi-
nation of hearing. A judge may cancel a 
scheduled hearing, or suspend or termi-
nate a hearing in progress, for con-
tumacious conduct or conduct preju-
dicial to the administration of justice 
on the part of the appellant or the ap-
pellant’s representative. If the judge 
suspends a hearing, the parties must be 
given notice as to when the hearing 
will resume. If the judge cancels or ter-
minates a hearing, the judge must set 
a reasonable time during which the 
record will be kept open for receipt of 
written submissions. 

[54 FR 53504, Dec. 29, 1989, as amended at 77 
FR 62366, Oct. 12, 2012] 

HEARINGS 

§ 1201.51 Scheduling the hearing. 
(a) The hearing will be scheduled not 

earlier than 15 days after the date of 
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the hearing notice unless the parties 
agree to an earlier date. The agency, 
upon request of the judge, must provide 
appropriate hearing space. 

(b) The judge may change the time, 
date, or place of the hearing, or sus-
pend, adjourn, or continue the hearing. 
The change will not require the 15-day 
notice provided in paragraph (a) of this 
section. 

(c) Either party may file a motion for 
postponement of the hearing. The mo-
tion must be made in writing and must 
either be accompanied by an affidavit 
or sworn statement under 28 U.S.C. 
1746. (See appendix IV.) The affidavit or 
sworn statement must describe the rea-
sons for the request. The judge will 
grant the request for postponement 
only upon a showing of good cause. 

(d) The Board has established certain 
approved hearing locations, which are 
listed on the Board’s public Web site 
(www.mspb.gov). The judge will advise 
parties of these hearing sites as appro-
priate. Parties, for good cause, may file 
motions requesting a different hearing 
location. Rulings on those motions will 
be based on a showing that a different 
location will be more advantageous to 
all parties and to the Board. 

[54 FR 53504, Dec. 29, 1989, as amended at 77 
FR 62366, Oct. 12, 2012] 

§ 1201.52 Public hearings. 

(a) Closing the hearing. Hearings are 
generally open to the public; however, 
the judge may order a hearing or any 
part of a hearing closed when doing so 
would be in the best interests of a 
party, a witness, the public, or any 
other person affected by the pro-
ceeding. Any order closing the hearing 
will set out the reasons for the judge’s 
decision. Any objections to the order 
will be made a part of the record. 

(b) Electronic devices. Absent express 
approval from the judge, no two-way 
communications devices may be oper-
ated and/or powered on in the hearing 
room; all cell phones, text devices, and 
all other two-way communications de-
vices shall be powered off in the hear-
ing room. Further, no cameras, record-
ing devices, and/or transmitting de-
vices may be operated, operational, 

and/or powered on in the hearing room 
without the consent of the judge. 

[77 FR 62366, Oct. 12, 2012] 

§ 1201.53 Record of proceedings. 

(a) Recordings. A recording of the 
hearing is generally prepared by a 
court reporter, under the judge’s guid-
ance. Such a recording is included with 
the Board’s copy of the appeal file and 
serves as the official hearing record. 
Judges may prepare recordings in some 
hearings, such as those conducted tele-
phonically. 

(b) Transcripts. A ‘‘transcript’’ refers 
not only to printed copies of the hear-
ing testimony, but also to electronic 
versions of such documents. Along with 
recordings, a transcript prepared by 
the court reporter is accepted by the 
Board as the official hearing record. 
Any party may request that the court 
reporter prepare a full or partial tran-
script, at the requesting party’s ex-
pense. Judges do not prepare tran-
scripts. 

(c) Copies. Copies of recordings or ex-
isting transcripts will be provided upon 
request to parties free of charge. Such 
requests should be made in writing to 
the adjudicating regional or field of-
fice, or to the Clerk of the Board, as 
appropriate. Nonparties may request a 
copy of a hearing recording or existing 
transcript under the Freedom of Infor-
mation Act (FOIA) and Part 1204 of the 
Board’s regulations. A nonparty may 
request a copy by writing to the appro-
priate Regional Director, the Chief Ad-
ministrative Judge of the appropriate 
MSPB Field Office, or to the Clerk of 
the Board at MSPB headquarters in 
Washington, DC, as appropriate. Non-
parties may also make FOIA requests 
online at https://foia.mspb.gov. 

(d) Corrections to transcript. Any dis-
crepancy between the transcript and 
the recording shall be resolved by the 
judge or the Clerk of the Board, as ap-
propriate. Corrections to the official 
transcript may be made on motion by a 
party or on the judge’s own motion or 
by the Clerk of the Board, as appro-
priate. Motions for corrections must be 
filed within 10 days after the receipt of 
a transcript. Corrections of the official 
transcript will be made only when sub-
stantive errors are found by the judge 
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